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IN THE SUPREME COURT
of the

STATE OF UTAH
ED B. SHRIVER, et al,

Petitioners,
vs.

Ca.se No. 8678

I. G. BENCH,
Provo City Recorder,

Respondent.

BRIEF OF UTAH MUNICIPAL LEAGUE, AS

AMrc·us

CURIAE

PRELIMINARY STATEMENT
By leave of the Court, the Utah Municip.al League
files this brief as Amicus Curiae, because the question
involved is one of great public concern, not only in Utah,
but also nationally. It is a question of particular concern to those charged with economic, efficient and orderly
operation of local government, which furnishes most of
the governmental service with which the average citizen
is directly concerned.
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The Utah Municipal League is a non-profit organization of lTtah Municipalities. Its membership comprises almost 100% of the state's cities and towns, including all of the larger ones. In League proceedings the
member_ship is represented by all of the legislative and
administrative officers of the member municipalities.
The function of the League is to assist its members in
the promotion of better government at the loeal level
in accord with democratic principles, and to assist in
finding proper solutions for the many troublesome problems confronting municipalities today. It has been functioning for 50 years.

STATEMENTS OF FACTS
The facts are correctly stated in the brief of the
parties. It is to be noted, however, that the proposed
initiative ordinance purports to fix the salaries or wages
of all city en1ployees.
The League, as Amicus Curiae, agrees that the
basic and detenninative issue in 'Yhether the fixing of
the salaries of Provo City Firemen, Policemen and other
e1nplo~,.ees is a legislative or an administrative function.
If it is legislative, a pere1nptory "~rit Inust issue~ if it
is adn1inistrative, the alternative "~rit n1ust be recalled.
STi\.TE~IJ~NT

OF POINTS

POINT I
THE BETTER RULE IS THAT THE FIXING OF
SALARIES AND WAGES OF MUNICIPAL EMPLOYEES IS
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AN ADMINISTRA'TTVE FUNCTION, AND HENCE NOT SUBJECT TO THE INITIATIVE.

THE ARGUMENT
POINT I
THE BETTER RULE IS THAT THE FIXING OF
SALARIES AND WAGES OF MUNICIPAL EMPLOYEES IS
AN ADMINISTRATIVE FUNCTION, AND HENCE NOT SUBJECT TO THE INITIATIVE.

The Partie.s, in their excellent briefs, have presented
and analyzed all of the c.ases kno·wn to counsel, and
Amicus Curiae does not believe that it can assist the
Court with any further discussion thereof. The League,
however, agrees with Respondents and with the annotator of the note at

122 A.L.R. 769, 782,
that the fixing of salaries .and wage.s of municipal officers
and employees as a general proposition is merely administrative in character, as being subject to change on
length and quality of service, and other circumstances
of fact. These other circumstances include, it is suggested, the availability of funds, tax limitations, the
reasonable demands of employees in other branches of
municipal service, the current competing wage scales,
the public debt, and current financial requirements
(emergency or otherwise) for other municipal services
to preserve the economy, safety, health and welfare of
the community.
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The fixing of compensation for scores or hundreds
of employees in a city or town having legally limited
income and many legally imposed obligations which are
a charge on the income is not a matter of policy, it is
a matter requiring great skill and much specialized
knowledge of municipal matter.s, fiscal and otherwise,
which it would be impossible for the electors at large, or
for a legislative body meeting only occasionally, to
become familiar with. This seems evident from the very
nature of the schedules and other material included in
the proposed ordinance.
It is interesting to see that "floors'' are placed under
the compensation - of policemen and firemen only- of
six specified grades. Presumably the sponsors would
also attempt by initiative to compel regular promotions
in order to realize the benefits set up for higher grades
should such promotions be 'vithheld in an effort to confine expenditures within available income. And if these
employees are successful, then the office staff, the road
maintenance crews, the 'vaterworks crews, the health
inspectors, and others ran each be expected to seek
their turns for large.ss fron1 a confused, if s~~npathetic,
public. The inevitable result will be confusion worse
eonfounded, and those hapless enough to be charged by
law with responsibility of ad1ninistering the city's fiscal
and pPr8onnel affairs 'viii find then1selYes holding responHibilities \Yithout the po\Yer or authority to discharge
the1n. Tht\y "~ill be •'Bosses~' \Yithout the po\Yer to •'boss"
the job or the 1nen.
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The C:ourt judicially knows that throughout the
nation, and especially in Utah, municipalities are having
serious financial problems. The report of the "Local
Government Survey Con1mission" of Utah to the Governor and I_.~egislature makes that clear.
]\lost of the revenue of most TJtah cities comes from
the property tax, although a few are fortunate enough
to make substantial operating profits from water and
electrical utilities. Not all of these profits, however, are
available for wage increase~s. Bonding contracts often
restrict the "bleeding" of utilities for the benefit of the
General Fund, and one city (Ogden) has in its charter a
specific provision forbidding transfer of utility funds to
the General Fund in any amount except a fair sum to be
paid "in lieu of taxes."
All taxing authority of Utah Cities must come from
the Legislature alone.
Constitution of Utah
Article XIII, Sec. 5.
All cities are lirnited to an annual levy of only "5
mills for the expense of the Departrnent of Public Safety"

out of which, with the assistance of small ,amounts from
license fee.s, fines and forfeitures, and sometimes parking meters, and in some cases from municipal utilities,
all expenses of the Police and Fire Departments must
be paid.
Section 10-8-87 (8)
U. C.A. 1953.
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The revenue is already inadequate, and if the ad~
ministrators are deprived of the power to make necessary adjustments and s-avings by means of the "sharp
pencil" of a man who knows the facts, economical and
efficient administration will become an actual imposibility. The Public Safety Departments _could not be financed within the limits of the revenues legally available. If we may indulge in hyperbole, we might reach
the point where the policemen and firemen's salaries
could be financed only by selling the fire trucks and
patrol cars.
Again, the statute_s of Utah require that all cities
operate within established budgets, and no expenditure
can be legally made unless the funds therefor have been
budgeted as reasonably anticipated.
Section 10-10-2 to 10-10-8, especially
Sections 10-10-5 and 10-10-8
and
Title 10, Chap. 12, especially
Section 10-12-8, U.C.A. 1953.
Article 4 and 6, Council-Manager
Charter of Provo, especially Section 6-9.
Council-Manager Charter of Ogden ~City,
Chapters 4 and 6, especially Section 6-9.
And yet, under the Initiative statutes, if applicable,
the Salarv Ordinanee 'Yould be subn1itted to the people
on Novcn1ber 5, 1957, and would be effective and obligations would arcrue thereunder as soon as the votes could
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be counted and the Mayor could proclaim the result.
Sections 20-11-23 and 20-11-20,
U.C.A. 1953.
Thus, if this is a proper subject for the Initiative,
obligations for salaries might accrue which it would be
illegal to discharge, without cutting the wages of employees in other departments and transfering the funds
thus saved.
However, this would involve transfer to the Public
Safety Department of funds raised by taxes levied for
roads, public buildings, administration, etc., and this in
turn would violate the legislative restrictions on tax
levies. There is just no place to go.
The legislature surely must have intended the fixing
of salaries of municipal employees to be an administrative function to be exercised within the legislative policy
limits fixed by municipal revenue and budget laws. Any
other conclusion leads to salary fixing by those who
simply can't have the necessary grasp of the many problems involved, and would lead to chaos and contradictions,
with municipal bankruptcy a possibility.
It might be argued that the electors at large can
always be trusted in the end to do the wise and proper
thing. This, however, is true only in matters of fundamental policy in which the people can grasp the basic
facts and issues. It is not true in technical matters
involving difficult problems both in fiscal and in per-
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sonnel administration. Salt Lake City's much advertised
financial problems are in large part traceable to the
unwise action of its electors in voting large wage increases for its policemen and firemen without adequate
knowledge of the fiscal facts of life. Although the Salt
Lake Ordinance was ruled invalid (as an administrative
matter) and not tested in the Courts, the Salt Lake City
administrators felt politically bound to follow in substance the "People's Mandate." Trouble followed in turn.
The people of Provo and Ogden, in their Home Rule
Charters, have made it abundantly clear that in the plan
of government of their cities salary fixing is an admini strative matter by separating (as in the state government)
the administrative and legislative branches and assigning to the administrator the wage fixing function, subject only to the "veto" of the legislative branch, much as
executive appointments by our governor are subject
to the ''veto" of the State Senate.
The l\funiripal League is concerned that this adJninistrative function be so recognized, not only for Provo and
Ogden, but also for all l:tah n1unicipalities. It is so concerned ber.ause its purpose is to pro1uote better, more
efficient, and n1ore econonlicallocal goyeriuuent in lTtah.
Soule 1natters just aren ~t adapted to proper handling
throug-h thr legisln tive proeess, particularly through the
initiativ(\ proe<:•ss, 'Yhich is an exru.uple of the procedures
in a ... pure de1nocracy. Probably tltat is 'vhy our FedH
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eral Constitution guarantees to the several state a "republican" rather than a "pure democratic" government.
CONCLUSION

The genius of the common law is that .as each problem arises the Courts find the law in what is right and
practical under the existing circumstances. 'The issue
here is nHw in Utah, and the cases are conflicting in other
jurisdictions. Practically and justly under Utah statutes
and charters wage and salary fixing is administrative
in character. This Court should so declare.
Respectfully submitted,

A.M. FERRO
Attorney for Utah Municipal League
Amicus Curiae
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